Changes to international sales and purchases from 1 January 2010

This document provides technical background to the client leaflet “VAT 2010 Trading with Europe”. It summarises the rules which are outlined in the leaflet, focusing on the most important points. 

Further detailed guidance is available on the HMRC website as follows:

· http://www.hmrc.gov.uk/vat/cross-border-changes-2010.htm in general;

· http://www.hmrc.gov.uk/vat/place-supply-services.pdf for place of supply of services (also by searching for Notice 741A from the homepage www.hmrc.gov.uk: this should be online shortly);

· http://www.hmrc.gov.uk/vat/ec-sales-lists.pdf for detail on sales lists;

· Notice 723A (found by searching from the homepage www.hmrc.gov.uk) for the VAT refund procedure where VAT is paid in other member states.

There are also useful articles by Neil Warren in Taxation magazine on 5 and 26 November 2009 discussing the changes, as well as articles in Tax Adviser magazine in April and May 2009 on the VAT Package.

Outline of the changes
The changes represent the implementation of the “VAT Package”, a number of related measures that have been planned for several years and which are intended to simplify international trade. These include:

· changes to the place of supply of services rules which are expected to reduce the number of occasions when a business in one member state has to charge their own state’s VAT to foreign business customers;

· changes to the system for reclaiming VAT incurred in foreign states using the 8th VAT Directive. The idea of these two changes is that there will be fewer occasions on which foreign VAT is incurred, but when it is, it will be easier to recover.

Balanced against those improvements, measures have been added to the VAT Package to combat missing trader inter-community fraud, also known as “carousel fraud”. This generally involves a domestic supply by trader X, subject to VAT, followed by an inter-community supply by trader Y. Trader Y claims back the domestic VAT charged by trader X, but trader X has disappeared with the money and never accounts for it to the authorities. In order to make this more difficult, the new rules require more detailed reporting of inter-community transactions, and much faster filing of reports. This will be a serious challenge to anyone who sells goods or services to business customers elsewhere in the EU.

Liability: goods
The changes on 1 January 2010 do not affect the VAT liabilities of people buying or selling goods internationally, or the conditions which must be satisfied to enjoy zero-rating of despatches and exports. It is only the reporting responsibilities of traders in goods that are affected.

Liability: services
The first important element of the VAT Package is a set of changes to the rules on “place of supply of services” for Business to Business (B2B) sales. These have previously been set out in s.7(10) and (11) VATA 1994, together with Sch. 5 VATA 1994 and SI 1992/3121 (the Place of Supply of Services Order). With effect from 1 January 2010, all these provisions are repealed and replaced with new rules:

· s.7A VATA 1994 sets out the basic rules on place of supply;

· Sch.4A lists the various types of supply which are affected by different exceptions to the basic rules.


The three possible treatments for VAT on international services supplied by a UK trader are:

· charge UK VAT, which the customer may be able to recover from HMRC;

· register for VAT in another member state and charge VAT there;

· charge no VAT, leaving the customer to account for VAT on a foreign VAT return (the “reverse charge” mechanism), subject to the rules in the customer’s own country.

Of these, the ideal situation for both supplier and customer is the third. Strictly, such supplies are not “zero-rated” (as despatches and exports of goods are); they are “outside the scope of UK VAT” because the “place of supply” is outside the UK. The liability arises in the country in which the place of supply falls, and the customer is liable to pay the VAT in that country. The VAT Package is intended to increase the number of occasions on which the reverse charge (RC) is used and reduce the occasions on which either an 8th Directive reclaim (first possible treatment) or extra registration (second possible treatment) are required.

Up to 31 December 2009, the UK law on sales to foreign persons within the EU made the treatment dependent on whether the purchase was “for the purposes of a business carried on” by the customer. This meant that it was not enough to find out if the customer was VAT-registered: the supplier was also supposed to find out the use to which the customer put the supply. From 1 January 2010, the law will refer to the customer being a “relevant business person”. This means someone who carries on a business activity anywhere in the world. If the customer is in business, the use to which the customer puts a supply of services will now be the customer’s problem, not the supplier’s. 

In most intra-EU cases, the UK VAT treatment will depend on obtaining a valid VAT registration number for the customer with a two-letter country prefix. In the past it has been acceptable to obtain alternative evidence of business status and business use, such as letterheadings, brochures or information from websites. However, the VRN will in future be required for reporting purposes, so it will be a good idea to obtain it rather than other evidence to justify the treatment of the sale.

It will remain the case that the reverse charge should apply to any supply to a “relevant business person” if the place of supply is in the customer’s country under the following rules, regardless of whether the customer is already registered for VAT. The purchase of services which are subject to the reverse charge can be the trigger to require someone to register. However, the need to show a VRN on the sales list in future will require UK traders to be cautious in accepting alternative evidence of business status. It may be necessary to consult HMRC for guidance if the situation arises.

The following table sets out the main changes to the rules affecting supplies of services made by a UK business. It distinguishes between supplies to a “relevant business person” (B2B) and supplies to someone else, generally a consumer (B2C). The second table shows supplies that stay the same (although where the rules are has changed in all cases). It is not possible within this short summary of the most important points to give full definitions or explanations: please refer to the detailed guidance or the legislation for more information on any point which needs clarification.

Rules which change
	Type of supply
	
	To 31 December 2009
	From 1 January 2010

	Basic rule - if no exceptions apply
	B2B
	Where supplier belongs (UK VAT) - s.7(10) VATA 1994
	Where customer belongs (reverse charge) - s.7A(2)(a) VATA 1994

	Short-term hire of means of transport
	B2B
B2C
	Where the supplier belongs (UK VAT) - s.7(10) VATA 1994 unless used and enjoyed outside the member states, in which case no VAT applies - SI 1992/3121 art.17
	Where the vehicle is made available to the customer, unless used and enjoyed outside the member states, in which case no VAT applies - Sch.4A para.3

	Long-term hire of means of transport (over 30 days for car hire)
	B2B
	Where the supplier belongs (UK VAT) - s.7(10) VATA 1994 unless used and enjoyed outside the member states, in which case no VAT applies - SI 1992/3121 art.17
	Where customer belongs (reverse charge) - s.7A(2)(a) VATA 1994

	Restaurant, catering in general
	B2B
B2C
	Where supplier belongs (UK VAT) - s.7(10) VATA 1994
	Where the services are physically carried out - Sch.4A para.5

	Restaurant, catering on board EU transport
	B2B
B2C
	Where supplier belongs (UK VAT) - s.7(10) VATA 1994
	Where the journey departs from - Sch.4A para.6

	Supplies of intermediaries
	B2B
	Where the main deal takes place - SI 1992/3121 art.13, unless the customer quotes a VRN to shift the place of supply/reverse charge - SI 1992/3121 art.14
	Where customer belongs (reverse charge) - s.7A(2)(a) VATA 1994

	Transport of goods within the EU
	B2B
	Where the transport begins - SI 1992/3121 art.10, unless the customer quotes a VRN to shift the place of supply/reverse charge - SI 1992/3121 art.14
	Where customer belongs (reverse charge) - s.7A(2)(a) VATA 1994

	Valuation of or carrying out of work on goods
	B2B
	Where the services are physically carried out - SI 1992/3121 art.15, unless the customer quotes a VRN to shift the place of supply/reverse charge - SI 1992/3121 art.14
	Where customer belongs (reverse charge) - s.7A(2)(a) VATA 1994

	Supplies of services formerly within Sch.5 VATA 1994*
	B2B
	If the customer belongs in another member state and uses the supply for the purposes of a business, outside the scope of UK VAT (reverse charge) - SI 1992/3121 art.16
	Where customer belongs (reverse charge) as long as the customer is a “relevant business person”, regardless of the use to which the supply is put - s.7A(2)(a) VATA 1994


* these include transfers and assignments of copyright, patents, licences, trademarks and similar rights; advertising services; services of consultants, engineers, consultancy bureaux, lawyers, accountants, and similar services, data processing and provision of information, other than any services relating to land; banking, financial and insurance services (including reinsurance), other than the provision of safe deposit facilities; the supply of staff; the letting on hire of goods other than means of transport; telecommunication services; radio and television broadcasting services; and electronically supplied services.

Significant categories of “basic rule services” which have previously been charged in the UK by UK suppliers even if the customer is a foreign business include:
 
management services which do not fall within the “Sch.5 categories” listed above;
 
call centre services which do not constitute advertising, the provision of information or financial services.

Rules which stay the same
	Type of supply
	
	To 31 December 2009
	From 1 January 2010

	Basic rule - if no exceptions apply
	B2C
	Where supplier belongs (UK VAT) - s.7(10) VATA 1994
	Where supplier belongs (UK VAT) - s.7A(2)(b) VATA 1994

	Long-term hire of means of transport (over 30 days for car hire)
	B2C
	Where the supplier belongs (UK VAT) - s.7(10) VATA 1994 unless used and enjoyed outside the member states, in which case no VAT applies - SI 1992/3121 art.17
	Where the supplier belongs (UK VAT) - s.7A(2)(b) VATA 1994unless used and enjoyed outside the member states, in which case no VAT applies - Sch.4A para.3

	Supplies relating to land*
	B2B
B2C
	Where the land is situated - SI 1992/3121 art.5
	Where the land is situated - Sch.4A para.1

	Supplies of passenger transport
	B2B
B2C
	Where the transport takes place - SI 1992/3121 art.6
	Where the transport takes place - Sch.4A para.2

	Cultural, educational, entertainment services**
	B2B
B2C
	Where the services are physically carried out - SI 1992/3121 art.15
	Where the services are physically carried out - Sch.4A para.4

	Hiring of goods
	B2B
B2C
	Where the rest of the rules would place the supply in the UK but the use and enjoyment is outside the EU, the supply is treated as outside the EU - SI 1992/3121 art.17
	Where the rest of the rules would place the supply in the UK but the use and enjoyment is outside the EU, the supply is treated as outside the EU - Sch.4A para.7

	Telecommunications services
	B2B
B2C
	Where the rest of the rules would place the supply in the UK but the use and enjoyment is outside the EU, the supply is treated as outside the EU - SI 1992/3121 art.17
	Where the rest of the rules would place the supply in the UK but the use and enjoyment is outside the EU, the supply is treated as outside the EU - Sch.4A para.8

	Electronically provided services (e.g. website supply, software)
	B2B
	Where the rest of the rules would place the supply in the UK but the use and enjoyment is outside the EU, the supply is treated as outside the EU - SI 1992/3121 art.17
	Where the rest of the rules would place the supply in the UK but the use and enjoyment is outside the EU, the supply is treated as outside the EU - Sch.4A para.9

	Supplies of intermediaries
	B2C
	Where the main deal takes place - SI 1992/3121 art.13
	Where the main deal takes place - Sch.4A para.10

	Transport of goods within the EU
	B2C
	Where the transport begins - SI 1992/3121 art.10
	Where the transport begins - Sch.4A para.12

	Valuation of or carrying out of work on goods
	B2C
	Where the services are physically carried out - SI 1992/3121 art.15
	Where the services are physically carried out - Sch.4A para.14

	Supplies of services formerly within Sch.5 VATA 1994*
	B2C
	If the customer belongs outside the EU, outside the scope of UK VAT - SI 1992/3121 art.16
	If the customer belongs outside the EU, outside the scope of UK VAT - Sch.4A para.16


* these include construction and professional services relating to specific land, such as the services of architects and engineers advising on particular building projects, as well as stays in hotels.

** on 1 January 2011, most of the “cultural, educational etc.” supplies move to the basic rule where the customer is in business. However, admission to an event will remain chargeable where the event takes place, and all B2C supplies will remain liable to the present rule.

Reverse charges

For a UK business buying services from outside the UK (whether within the EU or not), the rules set out above will also determine whether the customer has to self-account for a reverse charge on the purchase of the services. The “basic rule” will now apply a reverse charge if none of the exceptions apply. Among the major categories of supply which are now automatically reverse charged if bought into the UK from outside are:

management services;

call centre services;

long-term car leasing;

all intermediary and transport services, and work on goods.

The option is preserved to allow a UK customer to account for a reverse charge as an alternative to the overseas supplier being required to register in the UK where:

the place of supply is covered by Sch.4A Parts 1 and 2 (paras.1 – 9);

the customer is already VAT-registered.
This is provided by s.8(2) VATA 1994. Where the place of supply is in the UK because of the new “basic rule” and the customer is not yet VAT-registered, the value of the reverse chargeable supply is included in the customer’s turnover to determine whether the customer has a liability to register for VAT under Sch.1 VATA 1994.

Time of supply

The time of supply for international sales of services which are outside the scope has previously not been particularly important, because there was no liability to VAT and no specific reporting responsibility (although such sales were supposed to be included in Box 6 of the VAT return). For reverse charges, the rule in reg.82 SI 1995/2518 provided that the tax point was the date of payment.

Under the new regime, the time of supply becomes much more important, because it will be necessary to enter sales of services on an ESL. The time of supply for both sales (ESL) and purchases (reverse charge) will be the earlier of the completion of the service and the date on which it is paid for.  Continuous supplies will be supplied at the end of each billing or payment period, or the date of payment if earlier.  For continuous supplies that are not subject to billing or payment periods, the time of supply will be the end of the calendar year or the date of payment if earlier.

Paperwork: goods

The format of European Sales List or ESL for goods is not changing, but the frequency and deadlines are both being considerably tightened:

· monthly ESLs instead of quarterly reports will be required if the despatches of goods in the current quarter or any of the preceding four quarters exceeds £70,000;

· the first monthly ESL will be required as soon as the limit is exceeded, e.g. a trader who starts business on 1 January and makes £40,000 of despatches in January and the same in February must file an ESL covering January and February and will then file monthly ESLs from March onwards for at least the next year;

· the time limit for filing ESLs is reduced from 42 days from the end of the quarter to 14 days from the end of the relevant month (for paper returns) or 21 days (for electronic returns).


Clearly this is a tight time limit and traders need to make sure they are ready to meet it.

The transactions that have to be entered on the ESL do not change. ESLs include movements of own goods from the UK to a foreign branch; but they exclude distance sales, even if they are effectively treated as despatches to a foreign VAT registration of the same trader.

“Normal” despatches of goods will not require a special indicator on the ESL. “Triangular” sales of intermediaries which are disregarded using the simplification procedure under s.14(6) VATA 1994 are indicated by a code “2” on the ESL.

Zero-rated despatches are UK supplies, so they are entered in Box 6 of the return as well as in Box 8. A trader registered under the flat rate scheme has to account for flat rate VAT on despatches even though no VAT is charged to the customer – a considerable disadvantage of the FRS for such a trader.

The Instrastat reporting threshold is being cut from annual despatches of £270,000 to £250,000 with effect from 1 January 2010. At the same time, the threshold for the arrivals Intrastat is being increased from annual acquisitions of £270,000 to £600,000 (www.hmrc.gov.uk/briefs/brief6909.htm).

Paperwork: services

The requirement to submit ESLs for services is completely new. The following points should be noted:
*
only sales which are treated as outside the scope of UK VAT because the reverse charge will be applied by the customer should be shown on the ESL - it does not include exempt supplies or supplies which are sold to a foreign customer but charged to UK VAT;
*
the ESL must show the value and the customer’s VRN with two-digit country prefix;
*
the services ESL is only required quarterly, but may be filed monthly if the trader wishes;
*
the same time limits apply as for the goods ESL;
*
supplies of services are indicated by a code “3”;
*
such supplies are supposed to be entered in Box 6 of the VAT return by a “normal” trader, but not by a flat rate trader (because no FRS VAT is due on such supplies);
*
only supplies of goods are entered in Box 8 of the VAT return.

Reclaiming foreign VAT
From 1 January 2010 claimants will submit claims to HM Revenue & Customs in the UK via an “electronic portal”, rather than directly to the authorities in the other member state. This will apply to claims made after 1 January 2010 for the calendar year 2009, even if interim claims for 2009 have already been made during the year using the old procedure. The new system is supposed to make it much easier to claim back VAT, not least because the electronic forms will give useful information about what types of VAT are claimable or blocked in each country.

Businesses will be able to submit claims up to 9 months from the end of the calendar year in which the VAT was incurred, rather than 6 months as before. Tax authorities will have 4 months, rather than 6 months, to process the claim, unless further information is requested in which case the deadline is extended to 8 months. Once the claim has been processed it is supposed to be paid within 10 days. The refunding member state is supposed to pay interest where the business has met all its obligations but the authorities fail to meet their deadlines.

It will no longer be necessary to send in every invoice with the claim, even in electronic form. There will be a requirement only to scan and send invoices above a set limit.

Another practical point is that the portal will only recognise claims from the representative member of a VAT group. This could be important as it will also only accept five claims a year from each registered trader in respect of any individual country (intended to be four quarterly claims plus a “sweep-up” at the end of the year, although claims do not have to be made like that). This means that VAT groups will probably need to consolidate their claims before submitting them.
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